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This memorandum responds to your request for assistance
dated May 13, 2202. This memorandum should not be cited as

precedent.

vYou are examining the || IIEEEGEGzGzG 12c. cov I 20

Consolidated Subgidiaries' income tax returns for I and I .
In connection with that examination, you are also examining

Gadaeit-uEl @0 [ES qthe Form 1065 of
B L:¢. for -,-, and possibly {the first year of
the partnership was }. You intend to propose an adjustment
to the Il Ltd. Form 1065 for [l and have asked our
agssistance in drafting the consent to extend the statute of

limitations (Form 872-I) with respect to the adjustments to one

of the partners, an. Specifically, Inc.
reported its income for as a member of the

Company and Subsidiaries consolidated group. 1In light of various
restructurings involving _, Inc., and the P
Company and Subsidiaries consolidated group since , as
described below, you have asked us what corporate entity is the
proper party to sign the Consent to Extend the Time to Assess Tax
and, further, who can execute the consent on behalf of that

entity.

Conclusion

Based on the facts set forth below, | Inc. (EIN: e
BN is the proper party to sign the consent for the tax year-
Bl vich respect to adjustments to the Company and
Subgsidiaries' consolidated tax liability and its liability for
B 2:ising from adjustments to the |l L.cd. partnership

20314
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return for that year. The consent should read as follows:

g, Inc. (EIN: IEEESSammm—m) , as

successor to _ Inc. (EIN: -
B, formerly known a= [N

Company, and as agent for the [ IEGEGENG “
Company (EIN: Hleiiammls) and Subsidiaries ‘
consolidated group*, or alternatively, with

respect to —. Inc.'s several

liability**, or alternatively, with respect

to -, Inc.'s separate return

liability***

a
(

We recommend that on the front of the consent, the astéerisks
refer to the following:

*This is with respect to the consolidated tax

of the | corpany (EIn: IR

and Subsidiaries consolidated group.

**Thig is with respect to the consolidated
tax of the [ coorany (EIN: H
B a=rd Subsidiaries consolidated group,
in the event that there ias no agent for the
consolidated group.

*%*Thig is in the event , Inc. was
not a member of the Company
(EIN: ) ard Subsidiaries

consolidated group for the M vear.

In addition, the signature block on page 2 of the
consent should read _, Inc. and be signed by a current
officer of _, Inc, as follows:

[Nama of officer]

[Title of Officer]

Facts

You are currently examining the partnership return (Form
f B 1. for MM in connection with your examination
_ Ltd. is located in

It had two partners in IR Inc. (EIN:
I . : Pennsylvania corporation located at the same
address as Ltd., was the general partner with a [l

1065)
of
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partnership interest. _, Inc. (EIN: I , the

other partner, was a limited partner with a I partnership
- I
L

interest. Both o InC. and S were "C"
corporations in

B 1 tcd. filed its @ Form 1065 on a calendar year
basis. It was signed by HESSSSEEEEEE on behal: ot I
Inc., and was filed on The Schedule B attached
to I Ltd.'s Form 1065 reflects a check in the "No" box on
line 4. to the guestion "Is this partnership subject to the
consolidated audit procedures of section 6221 through 62332 If
"Yes", see Designation of Tax Matters Partner below". However,
in the space for Name and Address of Designated TMPi the return

reflects " Incorporated, [NNGTGTNGNGNGEG
. - s response to an Information

Document Request (IDR) issued to it on

represented that an affirmative election was not
filed to treat M. Ltd. as a TEFRA partnership, and your oral
communication with representatives of I partnership
confirmed that no such election was made.

You are proposing a fuel credit adjustment (an I.R.C. § 28
credit) to the M Ltd. Form 1065 for B - roposed
h and

adjustments to [N > BN 1nc. are §
S respectively.

You have secured an executed Form 872-1 for - from
(Eormerl ). You also intend to secure a
Form 872-I for , Inc.'s taxable year.

B 1 c. reported its income for B :: 2 nerber of
the |GG corpany (EIN: I 2nd subsidiaries
consolidated group. The I Cc. a2nd Subsidiaries
consolidated return is not under examination for - and you do
not have the filed return. You did secure from [ the
taxpayer's accountant, however, an unsigned copy of the front
page of the return and the affiliation schedule (Form 851) for
that year, and unsigned copies of similar portions of the
consolidated group's returng for and . 2s discussed
below, the I and Il copies reflect that they were filed
under the name “_, Inc. and Subsidiaries" using | GG
Inc.'s employetr identification number (EIN: HSSSSSSS..) S5
advigsed that the [l return has not yet been filed.

You also secured a brief written explanation from B -
changes to the corporate structure involving || EGTGENGNGEGEGzGEG Co. .
, Inc., and . Inc.. since M, and other
information from IRS transcripts and the records of the

Secretary of State, as set forth below.
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As noted above, BB Inc. reported its M income as a
member of the || Co. and subsidiaries consolidated-
group. Per the copy of the [l Form 851, the group included at

least Il subsidiary members, includwnd
B c. The excerpt of the return shows ,
Inc. (EIN: I filing as parent of the former | )
BN O, consolidated group, which in HEEEE iz comprised of Tl
subsidiaries. This is consistent with IRS transcripts, which
reflect that the last return filed by Company (EIN:
) vac for the [l vear. The excerpt of the I
return shows . Inc. as the parent of i subsidiaries,
both of which were members of the group in [l Although you
know that |, Inc. is currently in existence, you do not
know whether it is currently the parent of the consolidated
group. However, has advised that "essentially nothing has

changed" since the [jil] year.
rFor N, B corrany owned Ml of the outstanding

stock of , Inc. Per R , Inc.
owned HM% of the outstanding stock of , Inc. The
remaining B or , Inc., was held by , Inc.

retirees. You have not independently verified that =
B nc. owned Bk of the voting power and value of \

Inc (i.e., met the 80/80 test of Treas. Reg. 1.1504. *t

In -, _ Company and its subsgsidiaries went

through a series of restructurings. On '

. Inc. redeemed the llF interest that was held by the
retirees. On [ BN 11c. was merged into
B copony and I Copany changed its name to

. 1nc. on [HIIINGN , Inc.

was merged into | Inc.

IRS records reflect that the Co. consolidated
group return for M reported a consolidated negative taxable

income. | Inc. 's B and Il 21so reflect negative

taxable incomes.

You have advised that the statute of limitations for the
B Corpany and Subsidiaries consolidated return for

B cxpires on || 1:is date is based on IRS

'Per the Affiliation Schedule (Form 851} attached to the
unsigned retained copy of the ] return, Company
owned % of the voting power and value of&,
Inc. and _, Inc. However, in response to your inguiry,

stated that the reported ownership of || I inc. is
erroneous. L .
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transcripts.

Discussion

Based on the facts provided, _, Inc. is the proper
party to execute a consent to extend the statute of limitations
for the | Ccompany and Subsidiaries consolidated incbme
tax return for the I taxable year. Inc. should
execute the consent as a successor to , Inc.,

formerly I Covpany, and also as the agent for the N
Company & Subsidiaries conscolidated group. 1In addition,

we recommend, as a protective measure, for the reasons set forth

below, that it also execute the congent in the alternative for

its several liability for the consolidated tax of the |

B corpany and Subsidiaries group for I and, as a second

alternative, for its separate liability for

First, regarding successor liability, vou have advised that
Tnc. merged into NN corpary, HEN
Company then changed its named to || NG 1nc..

and shortly thereafter, Inc. merged into

, Inc. Based on these facts, , Inc. appears to
be the successor by merger to , Inc. (formerly
Company) . Inc. was incorporated in
N $ Under the SN successor liability
statute, a corporation that survives a merger is liable for the

debts and obligations of the merged companies.
Accordingly, we have included recommended language
extending the statute of limitations for Inc. on the
basis of its liability as successor to , Inc.,
formerly | Corpany, for the consolidated tax of the
I Corpany and Subsidiaries group for [

Second, . Inc. should also sign as the agent for the
F Company and Subsidiaries consolidated group for

. By doing so, | Inc. will extend the statute of
limitations for the several liabilities of all members of the
congolidated group that were included on the [ zeturn.?

Pursuant to Treas. Reg. § 1.1502-77, the common parent is
the sole agent for the group (i.e., the agent for each and every
member of the group) for all matters relating to the income tax
liability for the consodlidated return year. For the most part,

*Obviously, we prefer to secure consents for as many
entities as possible to have the insure the largest potential
sources for collection, should a deficiency ultimately be
determined.
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no subsidiary has authority to act for itself. Accordingly, if

B Corpany, the common parent in [l did not cease to

- . N T [ P, Ry
be the common parent, it would have been the sole agent to

execute the waiver in this case. However, based on the facts
resented, it is no longer in existence, having merged into
, Inc. in M and thus cannot execute the consent in

Ly
v

this case.

Treas. Reg. § 1.1502-77T, however, provides "alternative
agents" to act for the group in certain prescribed situations and
for certain prescribed acts, where the common parent ceases to be
the common parent. Pursuant to § 1.1502-77T{(a) (3), a waiver of
the statute of limitations with respect to the group given by any
one or more corporations referred to in § 1.1502-77T(a) (4} is
deemed to be given by an agent of the group and is binding for
each subsidiary in the group. Section 1.1502-77T(a) (4) (i)
through (iv) describe four situations in which a corporation can
qualify as an alternative agent. Based on the facts provided, we
believe that |l Inc. would qualify as an "alternative
agent" under § 1.1502-77T(a) (4) (1ii} and/or 1.1502-77T(a) (4) (iv).

First, it appears that Inc. would be an
alternative agent under § 1.1502-77T(a) (4) (ii). That subsection
provides that an "alternative agent" includes a corporation which
is "a successor to the former common parent in a transaction to
which section 381 (a) applies". ﬁ, Inc. appears to be a
successor to the former common parent |G Company

, Inc. merged into || I Ccorpany,

becausge
Company, then renamed itse' Inc.,
, Inc

and shortly thereafter the newly named

merged into c. Furthermore, we are assuming that the
merger of_ . into , Inc. was a
transaction to which sectlon 381(a) applied, i.e., a
reorganization under section 368(a) (1) (A), (C), (D}, (F) or (G).
However, since this is only an assumption, we strongly urge you
to confirm the fact with |l Inc. If the transaction was
not a reorganization described in section 381 (a), , Inc.
will net qualify as an alternative agent under § 1.1502-

77T (a) (4) (ii) to extend the statute of limitations on behalf of
the consolidated group.

We also believe that I inc. qualifies as an .
alternative agent under Treas. Reg. 1.1502-77T(a) (4} (iv). Under
that provision, if the group remains in existence under § 1.1502-
75(d) (2), the common parent at the time the waiver is given is
also included as an "alternative agent". Pursuant to § 1.1502-
75{(d} (2) (ii), a group is considered remaining in existence
notwithstanding that the common parent is no longer in existence
if the members of the affiliated group succeed to and become the
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owners of substantially all of the assets of such former parent,
and there remains one or more chains of includible corporations
connected through stock ownership with a common parent
corporation which is an includible corporation and which was a
member of the group prior to the date such former parent ceases
to exist. Based on [l s description of the restructuring, we
assume that I 1nc. succeeded to and became the owner of
substantially all of the assets of _Company and that
it is currently still the common parent of the group. Again,
however, in order to rely on this provision, you must confirm
these facts with [JJJNNHBBE. Inc.--that is, that it succeeded to
and became the owner of substantially all of the assets of I
Company, and also that it is currently the common parent

of the group.

We also recommend as a protective measure that you secure
B c.'s agreement, in the alternative, to an extension
of the statute of limitations for its several liability for the

consolidated tax of I Corpany and Subsidiaries for
B :nd also, in the alternative, for its separate liability
for IR ve make this recommendation because you have advised
that you may not be able to confirm the required underlying
information for our primary positions, ocutlined above, with

, Inc. because the | Covpany & Subsidiaries
B r-turn is not currently under examination, the taxpayer is
not a [N tzxpayer and thus in your jurisdiction, and the
expiration of the statute of limitations is imminent.

First, regarding the alternative extending the statute of
limitations with respect to its several liability for the
consolidated tax for I, this provision would be effective in
the event it were later established that there was no common
parent for the group and B Inc. did not constitute an
"alternative agent" under Treas. Reg. § 1.1502-77T, and would
allow the Service to assess and collect any determined deficiency
on the consolidated return from | Inc. See Treas. Reg.
1.1502-77(d).

Finally, regarding the alternative extending the statute of
limitations with respect to its separate liability, this
provision would be effective in the event that it was determined
that q Inc. was not properly a member of the consolidated
group for and that its execution as altermnative agent for
the group under Treas. Reg. § 1.1502-77T did not properly extend

the statute of limitations for its joint and several liability
for the consolidated tax of the group. :

In order to file as part of a consolidated group for a
taxable year, [l 1nc. had to be a member of the affiliated
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group. To be a member of the group, | Inc. had to meet
the 80/80 test set forth in Treas. Reg. §§ 1.1501 and 1504 (a) (an
includible corioration owned at least 80% of the total voting

power of , Inc. stock, and at least 80% of the total
value of its stock). 1If it did not so qualify, technically,
B 1nc. vwould have to determine its M liability on a
separate return basis. Treas. Reg. § 1.1502-77(c) (2). *

In general, however, even if [l Inc.'s income was not
properly includible in the consolidated return, Treas. Reg.
§ 1.1502-77(c) (2) specifically provides that the common parent is
the agent for extending the statute for any corporation that is
included in the consoclidated return but whose income is
subsequently determined to have been erroneously included in a
consclidated tax return {(i.e., where a sgeparate return’ liability
is being asserted). See Alumax, Inc. v. Commigssioner, 109 T.C.
133 (1997). Purguant to Treas. Reg. § 1.1502-77T(3), the
alternative agent would appear to have the same authority.

You have advised (based on information provided by IR
that | corpany owned, through _ Inc.

Bl: of the voting power and value of Il Inc. and I
owned [l as of the end of M. Under these facts, |G
Inc. met the 80/80 test of I.R.C. § 1504 for Il and was
properly included on the consolidated group's return for that
year. However, you have not independently verified those facts.

We do not anticipate that ||, 1nc. will assert that it
was not properly a member of the consolidated group, and if it
did, we would maintain that as alternative agent, it had still
had authority to extend the statute for the group, including
itself. However, as an additional safeguard, we have added
language for inclusion in the Form 872-I by which | 1Inc.
agrees to extend the statute for its separate liability in the
eventuality that it was not properly a member of the group and
its agreement to extend the statute as agent for the group is
determined to be invalid.

As to who should sign the Form 872-I, the consent should be
executed by a current, authorized officer of that corporation.
IRC § 6501(c) (4) provides that the Service and a taxpayer may

Fﬁﬂﬂﬂﬂi‘ 11 wriFino FA oan avtarnatian nf tha +ima FAar malrime an
;;;;;; Loodil WL A LLlly LU il OALCLIoERVAL UL LT L4l LUL jHaixdliy QK4

asseassment if the consent ig executed before the expiration of
the normal period of assessment or the extension date agreed upon
in a prior extension agreement between the parties.

Section €061 provides that any return, statement or other
document made under any internal revenue law must be signed in
accordance with the applicable forms or regulations.
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The regulations under section 6501 (c) (4) do not specify who
may sign consents. Accordingly, the Service will apply the rules
applicable to the execution of the original returns to the
execution of consents to extend the time to make an assessment.
Rev. Rul 83-41, 1983-1 C.B. 399, clarified and amplified, Rev.
Rul 84-165, 1984-2 C.B. 305. - .
L

In the case of corporate returns, section 6062 provides that
a corporation's income tax return must be signed by the
president, vice-president, treasurer, assistant treasurer, chief
accounting officer or any other officer duly authorized to act.
The fact that an individual's name is signed on the return is
prima facie evidence that the individual is authorized to sign
the return. Section 6064. Accordingly, any such officer of

, Inc. may sign the consent.

Although not part of your formal regquest, we noted your
conclugion that the examination of ilLtd. was not subject to
the TEFRA procedures. While we agree that the TEFRA procedures
are not applicable to the HHIEEM 1td. examination for HEEM under
the facts provided to us, in light of the fact that the
partnership did enter Il Inc.'s name and address in the
space provided for the Name and Address of Designated TMP, we
concur with your decision to secure a Form 872-I from
I for Bl 2nd your intent to secure a Form 872-I from
B Inc. for that year (which apparently, | 1rc.
has already agreed to execute), in order to preclude any argument
that the taxpayers may later raise that the TEFRA procedures were
applicable to the partnership examination. We further urge you
not to deviate from that procedure for any future consents you

may secure relating to M, 1td.'s Form 1065.

Please note that this advice has been sent to the National
Office for post review. We will contact you within two weeks of
the date of this memo to discuss any comments the National Office

may have regarding this advice.

If you have ani iuestions, fteel free to contact Leslie
Spiegel at .
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This writing may contain privileged information. Any
unauthorized disclosure of this writing may have an adverse
effect on privileges, such as the attorney client privilege. If
disclosure becomes necessary, please contact this office for our
views.

JOSEPH F. MASELLIT

Area Counsel

(Heavy Manufacturing and
Transportation:Edison)

By:
WILLIAM F. HALLEY
Assoclate Area Counsel
(Large and Mid-Size Business)

cc: Robert A. Martin
Senior Legal Counsel, Area 2



